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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of application Serial No. 78/612,360 TEMPLATEMONSTER

MONSTERCOMMERCE, LLC

Opposer,
\% Opposition No. 91173189
IGOR LOGNIKOV

Applicant.

/

APPLICANT’S MOTION FOR ORDER COMPELLING DISCOVERY

COMES NOW, the Applicant, IGOR LOGNIKOV (“Applicant”), by and through his
undersigned counsel, who respectfully moves this Board pursuant to Fed.R.Civ.P. 37 and the
Trademark Rules of Practice for an order compelling MONSTERCOMMERCE, LLC’S (“Opposer”)
to respond to Applicant’s first set of interrogatories and requests for production. Opposer’s
responses to the written discovery were so devoid of merit and deficient under the rules, that they
evidence bad faith sufficient to strike the opposition and grant judgment in favor of the Applicant.
Accordingly, the Applicant respectfully requests such a remedy.

In an attempt to resolve the issues presented in the motion, counsel for the parties
communicated. However, the pervasiveness of Opposer’s deficient responses made the
communication ill-fated. For example, counsel for Opposer wanted to discuss each and every
response which Applicant disputed. Because Opposer asserted multiple objections to every
interrogatory and request, Opposer’s counsel was provided the general basis of each category of

dispute. Applicant then invited the Opposer to review its responses to the discovery to address each



category. Opposer was not inclined to do so.

Attached to this motion are the Opposer’s responses and objections to Applicant’s

first set of interrogatories (Exhibit A) and first requests for production (Exhibit B). As set forth

below, the responses are wholly deficient, interject baseless and unsupported objections, and violate

the rules in other manners, as follows:

1.

For each interrogatory and request for production, the Opposer objected specifically, and, in
addition, asserted eleven general objections. The rules do not permit a party to generally
object. Opposer refused to withdraw the general objections.

Opposer produced no documents with its response whatsoever. Instead, Opposer stated,
from response to response, that it “will produce” documents. See, e.g., Request Nos. 1,4 and
5." Opposer supplemented after the conference and produced documents it contends are
those that it was “willing” to produce. However, those documents are not marked to
correspond with the request numbers in violation of Fed.R.Civ.P. 34(b). Thus, Applicant
cannot tell whether the documents match up with the respective “will produce” responses,
whether the document production of the “will produce” documents is complete, or whether
there are still some “will produce” documents that have not been produced.?

The Opposer refused to answer interrogatories or produce documents under the guise that the

discovery called for confidential information. See, e.g., Request Nos. 2, 3, 7, 10-16, 18-20;

' Applicant, by providing examples of deficiencies throughout this motion, is not

conceding that other responses to interrogatories or requests for production are not also deficient.
The examples provided simply show the respective categories of deficiency and rules violation.

*The “will produce” documents are just a part of the overall documents requested.

Further, most of the “will produce” documents actually produced are simply printouts of each
page of the Opposer’s web site.



Interrogatory Nos. 2, 12, 13. For example, Request No. 2 asks Opposer to produce
documents which evidence, refer or relate to creation, selection and adoption of its mark(s).
Opposer will be hard-pressed to establish the confidential nature of this request.
Nonetheless, that parties are in the process of preparing a Stipulated Protective Order. The
last draft is in the hands of Opposer who has yet to state agreement or disagreement with the
proposed terms.

Opposer liberally asserted attorney-client privilege and the work product doctrine in refusing
to produce responses. See, e.g., Request Nos. 3, 6,7, 10, 14-21, 23; Interrogatory Nos. 6, 12.
However, Opposer failed to produce a privilege log as is required, so that the alleged
privilege could be challenged. See Fed.R.Civ.P. 26(b)(5).

Next, Opposer refused to respond to the category of discovery seeking its prior knowledge
of the Applicant on the grounds that it is not calculated to lead to the discovery of admissible
evidence. See, e.g., Request Nos. 6, 17, 18, 22; Interrogatory No. 7. Applicant has raised
defenses related to Opposer’s prior knowledge which makes it an issue in this proceeding.
Opposer also shows disregard for the right of Applicant to take discovery by improperly and
arbitrarily restricting responses. For example, on a number of occasions, Opposer restricts
its response to that which it believes is “sufficient to show” or “sufficient to identify”. In
other responses, Opposer arbitrarily seeks to limit responses to the previous five years See,
e.g., Request Nos. 4, 5, 8,9, 11-13; Interrogatory No. 3. First, the rules do not permit a party
to delimit production based upon that party’s subjective contention of what is sufficient, or
by capping an answer to a limited time period. Second, what Opposer contends is sufficient

to show or identify may not be Applicant’s contention.



7. Regarding actual confusion discovery, Opposer alleged the existence of some, but refused
to provide details of persons involved, statements made, or relevant documents that exist.
See, e.g., Request Nos. 7, 16; Interrogatory No. 10. Opposer only agreed to produce specific
information to Interrogatory No. 10, but to date has failed to do so.

8. Finally, Opposer states in response to Request No. 21 that the term “disputed” is vague.
Based upon this specific objection, the eleven general objections, attorney-client privilege
and the work-product doctrine, Opposer refused to answer the request. “Disputed” is not
vague and it is clear that it means where the Opposer has contested the right of another to use
a mark that it contends it owns.

Opposer’sresponse to Request No. 21 typifies the egregiously deficient responses and
lack of good faith in which Opposer has addressed Applicant’s preliminary written discovery. The
harm caused by Opposer’s bad faith litigation tactics in asserting multiple objections to every
interrogatory and request for production should not be borne by Applicant. Accordingly, Applicant
moves this Board to strike the opposition and grant judgment for Applicant. Opposer would still
have an opportunity to seek cancellation, if it so chooses, and thus would not be without remedy.

Yet, it would not be rewarded for its overt, dilatory conduct in prosecuting discovery.



Respectfully submitted,

s/Richard S. Ross, Esq.
RICHARD S. ROSS, ESQ.
Fla. Bar. No. 436630
Attorney for Applicant

4801 South University Drive
Suite 237

Ft. Lauderdale, Florida 33328
Tel (954) 252-9110

Fax (954) 252-9192

E mail prodp(@ix.netcom.com

CERTIFICATE OF SERVICE

IHEREBY CERTIFY that a true and correct copy of the foregoing has been served
by United States Postal Service first class regular mail, and addressed to counsel for the Opposer:

Brian J. Winterfeldt

Tricia McDermott Thompkins

Ballard Spahr Andrews & Ingersoll, LLP
601 13" Street, NW,

Suite 1000 South

Washington, DC 20005

this 12" day of February, 2007.

s/Richard S. Ross, Esq.
Richard S. Ross, Esq.
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